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Having examined a number of judgments rendered by this Court, we
are of the view, that orders passed by the employer seeking recovery
of monetary benefits wrongly extended to employees, can only be
interfered with, in cases where such recovery would result in hardship
of a nature, which for outwigh, the equitable balance of the employer's
right to recover. In other words, interference would be called for, only
in such cases where, it would be iniquitous to recover the payment
made. In order to ascertain the parameters of the above consideration,
and the test to be applied, reference needs to be made to situations
when this Court exempted exmployees from such recovery, even in
exercise of its jurisdiction under Article 142 of the Constitution of
India. Repeated exercise of such power, "for doing complete justice in
any cause” would establish that the recovery being effected was
iniquitous, and arbitrary. And accordingly, the interference at the
hands of this Court.

As between two patties, if a determination is rendered in favour of the
party, Which is the weaker of the two, without any serious determined
to the other (which is truly a welfare State), the issue resolved would
be in consonance with the concept of justice, which is assured to the
citizens of India, even in the preamble of the Constitution of India.
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(4)

The right to recover being pursued by the exployer, will have to be
compared, with the effect of the Fecovery on the concerned employee,
[T the effect of the recovery from the concerned cmployee would be.
more unfair, more wrongful, mare improper, and more urivarranted,
than the corresponding right of the employer to recover, the amount,
then if would be iniquitous and arbitrary, to effect the recovery. In
such a situation, the employee's right would outbalance, and therefore
eclipse, the right of the exployer to reicover.

The doctrine of equality is a dynamic and evolving concept having
many dimensions. The embodiment of the doctrine of equality, can
be found in Articles 14 to 18, contained in Part I1] of the Constitution
of India, dealing with "Fundamenta| Rights". These Articles of the
Constitution besides assuring equality before the Jaw and cqual
protection of the laws, also disallow, discrimination with the object of
achieving equality, in matters of employment, abolish untouchability,
to upgrade the social staus of an ostracized seation of the society, with
such appellations. The embodiment of the doctrine of equality, can
also be found in Articles 38, 39, 39A. 43 and 46 contained in Part |V
of the Constitution of India, dealing with the "Directive Principles of
State Policy". These Articles of the Constitution of Indja contain a
mandate to the State requiring it to assure a social order peoviding
justice-social, economic and political, by inter alia minimizing
monetary inequalities and by securing the right to adequate means of
livelihood, and by providing fio adequate wages so as ensure, an
appropriate standard life, and by promoting economic, interests of the
weaker sections,
It is not possible to postulate all situations of hardship, which would
govern employees on the issue of recovery, where payments have
mistakenly been made by the employer, in excess of their entitlement
Be that as it may, on the decisions referred to herein above, we may,
as a ready referemce, summarise the follwing few situations, wherein
recoveries by the employers, would be impressible in law.
(i) Recovery from employees belonging to Class-III and Class-1V
service (or Group 'C' and Group 'D' service)
(ii)  Recovery from retired employees, or employees who are due to
retire within one year. of the order of recovery.
(i) Recovery from employees, when the excess payment has been
made for a period in excess of five years, before the order of
recovery is issued.
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(iv)

(v)

- .

Recovery in cases where an employee has wrongtully been
required to discharge duties of a higher post, and has been paid
accordingly, even through he should have righttully been
required to work against an inferior post.

In any other case, where the Court arrives at the conclusion.
that recovery if made from the employee, would be iniquidous
or harsh or arbitrary to such an extent, as would far outweigh
the equitable balance of the employer's right to reCOVEr.
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(i) Recovery from employees belonging to Class-11l and Class IV

service (or Group ‘c’ and Group ‘d’ service)

(ii) Recovery from retired employees, or employees who are due
to retire within on year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has
been made for a period in excess of five years, before the
order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been
paid accordingly, even through he should have rightfully been
required to work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion,
that recovery if made from the employee, would be
iniquidous or harsh or arbitrary to such an extent, as would
far outweigh the equitable balance of the employer’s right to
recover.

23 Sy ey # AFAG Hdid el g fafder ardie 3500 /2006
mwmwmﬁwmﬁiﬂ%mwﬁ
ﬂﬂaﬁaﬁiﬁﬁrﬁaaﬂﬁﬂnszvmmﬁmﬁﬁmﬁw
18—12—2014 @1 SudE O 22 ¥ Sgug Refed @ fawg (i) o
ﬁdﬂﬁﬁﬁgﬂ%ﬂﬁﬁzgwm—zmsaﬁmmﬁﬁﬁmﬂm%lﬁ
el BT AT 11 Td 12 FETgER g
11, The principle enunciated in proposition (ii) above cannot

apply to a situation such as in the present case. In the present
case, the officer to whom the payment was made in the first
instance was clearly placed on notice that any payment found
to have been made in excess would be required to be
refunded. The officer furnished an undertaking while opting
for the revised pay scale. He is bound by the undertaking.
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For these reasons, the judgment of the High Court which set
aside the action for recovery is unsustainable. Howere, we
are of the view that the recovery should be made in
reasonable instalments. We direct that the recovery be made
in equated monthly instalments spread over a period of two
years.
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