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"(i) Issue a writ in the nature of Mandamus directing the respondent no.3 to
decide the petitioner's pending application/ representation  for
compassionate appointment, as early as possible in the interest of Justice.

(i) The petitioner be conferred the benefit of appointment on
compassionate basis on the basis of her qualifications.

(iii) Issue any other writ, order or direction as this Hon’ble Court fit and
proper in the interest of justice.”
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4. After hearing learned counsel for the parties, the innocuous
prayer made on behalf of the petitioner is hereby accepted
with a direction 1o the petitioner to resubmit her
representation to respondent 3-Executive Engineer, Public
Health Engineering Department, Satna within a period of 15
days and in turn, respondent 3 is directed to decide the
representation of the petitioner within a further period of
90 days from the date of receint of representation along
with certified copy of the order passed by this Court today
by passing a reasoned and speaking order.

5. If the petitioner is found entitled, she shall be given the
requisite benefit in accordance with law.

6. It is also directed that the respondent 3 shall intimate the

decision on repgesentation to the petitioner.
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7. It is made clear that this Court has not expressed any
opinion on merits and demerits of the case.

8 With the aforesaid, this writ petition is disposed off.

9. Misc. application(s), pending if any, shall stand closed.
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2. Classification of Employees- Employees shall be
classified as- (i) permanent, (ii) permanent seasonal (iii)
probationers, (iv) Badlies, (v) apprentices, (vi) temporary,
[and (vii)fixed term employment's employee:]

(i) A 'permanent' employee is one who has completed six
months' satisfactory service in a clear vacancy in one or
more posts whether as a probationer or otherwise, or a
person whose name has been entered in the muster roll
and who is given a ticket of permanent employee.

(vi) temporary employee' means an employee who has
been employed for work which is essentially of a
temporary character, or who is temporarily employed as
an additional employees in connection with the temporary
increase in the work of a permanent nature provided that
in case such employee is required to work continuously for
more than six months he shall be deemed to be
permanent employee, within the meaning of clause(i)
above.
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(a) Civil Appeal No. 1270 of 2006 (Branch Manager, M.P. State Agro Industries
Development Corpn. Ltd. & Another v/s Shri S.C. Pandey) Decided On, 24 February
2006

16. The Industrial Courts and High Court inter alia proceeded on the basis that the
respondent having completed 240 days of service during the preceding 12 months,
he should have been regularized in service. Section 25-B of the Industrial Disputes
Act was also invoked on that premise. The Labour Court, however, wrongly
equated classification with regularization. The term 'regularization’ does not
connote permanence.

17. The question raised in this appeal is now covered by a decision of this Court in
M.P. Housing Board & Anr. v. Manoj Srivastava [ Civil Appeal arising out of SLP
(Civil) No. 27360/04 disposed of this date] wherein this Court clearly opined that:
(1) when the conditions of service are governed by two statutes; one relating to
selection and appointment and the other relating to the terms and conditions of
service, an endeavour should be made to give effect to both of the statutes; (2) A
daily wager does not hold a post as he is not appointed in terms of the provisions
of the Act and Rules framed thereunder and in that view of the matter he does not
derive any legal right; (3) Only because an employee had been working for more
than 240 days that by itself would not confer any legal right upon him to be

regularized in service; (4) If an appointment has been made contrary to the
R\ o\ —
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provisions of the statute the same would be void and the effect thereof would be
that no legal right was derived by the employee by reason thereof.

(b) Civil Appeal Nos.2417-2418 /2014 (Hari Nandan‘ prasad & Anr vs Employer I/R To
Mangmt.Of F.C.I. &others) , Decided on 17 February, 2014

34. On harmonious reading of the two judgments discussed in detail above, we
are of the opinion that when there are posts available, in the absence of any
unfair labour practice the Labour Court would not give direction for
regularization only because a worker has continued as daily wage
worker/adhoc/temporary worker for number of years. Further, if there are no
posts available, such a direction for regularization would be impermissible. In the
aforesaid circumstances giving of direction to regularize such a person, only on
the basis of number of years put in by such a worker as daily wager etc. may
amount to backdoor entry into the service which is an anathema to Art.14 of the
Constitution. Further, such a direction would not be given when the concerned
worker does not meet the eligibility requirement of the post in question as per
the Recruitment Rules. However, wherever it is found that similarly situated
workmen are regularized by the employer itself under some scheme or
otherwise and the workmen in question who have approached Industrial/Labour
Court are at par with them, direction of regularization in such cases may be
legally justified, otherwise, non-regularization of the left over workers itself
would amount to invidious discrimination qua them in such cases and would be
violative of Art.14 of the Constitution. Thus, the Industrial adjudicator would be
achieving the equality by upholding Art. 14, rather than violating this
constitutional provision.

(c) Civil Appeal No. 5632 /2006 (Punjab Water Supply & Sewerage Board vs Ranjodh Singh
& Ors.), Decided on 6 December, 2006

{See also State of Madhya Pradesh & Ors. vs. Yogesh Chandra Dubey & Ors.
[(2006) 8 SCC 67)] and State of M.P. & Ors. vs. Lalit Kumar Verma [2006 (12)
SCALE 642].} In the instant case, the High Court did not issue a writ of
mandamus on arriving at a finding that the respondents had a legal right in
relation to their claim for regularisation, which it was obligated to do. It
proceeded to issue the directions only on the bzsis of the purported policy
decision adopted by the State. It failed to notice that a policy decision cannot be
adopted by means of a circular letter and, as noticed hereinbefore. even a policy
decision adopted in terms of Article 162 of the Constitution of India in that behalf
would be void. Any departmental letter or executive instruction cannot prevail
over statutory rule and constitutional provisions. Any appointment, thus, made
without following the procedure ould be ultra vires.
RS>~



(d) Contempt petition (civil) No. 771/2015 (Ram Naresh Rawat & Ors V. Ashwini Rai & Ors. )
,Decided on 15 December, 2016.

21) It is, thus, somewhat puzzling as to whether the employee, on getting the
designation of ‘permanent employee' can be treated as 'regular’ employee. This
answer does not flow from the reading of the Standing Orders Act and Rules. In
common parlance, normally, a person who is known as '‘permanent employee'
would be treated as a regular employee but it does not appear to be exactly that
kind of situation in the instant case when we find that merely after completing
six_months' service an employee gets right to be treated as ‘permanent
employee'. Moreover, this Court has, as would be noticed now, drawn a
distinction between 'permanent employee' and 'regular employee'.
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